
w

Published by Global Legal Group, in association with CDR, with contributions from:

The International Comparative Legal Guide to:

A practical cross-border insight into international arbitration work

12th Edition

International Arbitration 2015

ICLG
Advokatfirman Vinge
AEQUO
Al Busaidy, Mansoor Jamal & Co.
Ali Budiardjo, Nugroho, Reksodiputro
Anderson Mori & Tomotsune
Andreas Neocleous & Co LLC
Baker & McKenzie LLP
Boss & Young Attorneys-at-Law
Brödermann Jahn RA GmbH
Charles River Associates
Chiomenti Studio Legale
Clifford Chance CIS Limited
Clyde & Co
Cornerstone Research
Costa e Tavares Paes Advogados
Dentons Canada LLP
Dr. Colin Ong Legal Services
Figueroa, Illanes, Huidobro y Salamanca
Freshfields Bruckhaus Deringer LLP

Geni & Kebe
Hajji & Associés 
Holland & Knight
Homburger
K&L Gates LLP
Kachwaha & Partners
König Rebholz Zechberger
Kubas Kos Gałkowski
Law Office “Sysouev, Bondar, 
Khrapoutski SBH”
Lazareff Le Bars
Lendvai Partners
Lindfors & Co Attorneys at Law
Linklaters LLP
Loyens & Loeff Luxembourg S.à.r.l.
Luke & Associates
Matheson
Medina Garrigó Abogados
Motieka & Audzevičius

Olleros Abogados, S.L.P.
Paul, Weiss, Rifkind, Wharton & Garrison LLP
Popovici Niţu & Asociaţii
PUNUKA Attorneys & Solicitors
Schutte Schluep & Heide-Jørgensen
Sedgwick Chudleigh Ltd.
Sefrioui Law Firm
Sidley Austin LLP
Skadden, Arps, Slate, Meagher & Flom LLP
Tonucci & Partners
Travers Thorp Alberga
TroyGould PC
Von Wobeser y Sierra, SC
Weber & Co.
Wilmer Cutler Pickering Hale and Dorr LLP
Yulchon LLC



WWW.ICLG.CO.UK

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

The International Comparative Legal Guide to: International Arbitration 2015

General Chapters: 

Asia Pacific: 

1	 Emergency Arbitration: The Default Option for Pre-Arbitral Relief? – Charlie Caher & 		
John McMillan, Wilmer Cutler Pickering Hale and Dorr LLP	 1

2	 Remedies for Breach of the Arbitration Agreement – Dealing with Parties That Try to Circumvent 
Arbitration – Tanya Landon & Sabrine Schnyder, Sidley Austin LLP	 7

3	 The Evolving Landscape for Enforcement of International Arbitral Awards in the United States –  		
Lea Haber Kuck & Timothy G. Nelson, Skadden, Arps, Slate, Meagher & Flom LLP	 15

4	 Advantages of International Commercial Arbitration – Maurice Kenton & Peter Hirst, Clyde & Co 	 20

5	 The Enforcement of International Arbitration Agreements in U.S. Courts –  Peter S. Selvin, 		
TroyGould PC	 25

6	 The Use of Economic and Business Expertise in International Arbitration – Andrew Tepperman, 		
Charles River Associates	 30

7	 Controversial Topics in Damage Valuation: Complex Issues Require Sophisticated 		
Analytical Methods – José Alberro & Sharon B. Johnson, Cornerstone Research	 35

8	 The Toolbox of International Arbitration Institutions: How to Make the Best of It? – 		
Professor Dr. Eckart Brödermann & Tina Denso, Brödermann Jahn RA GmbH	 41

9	 Overview	 Dr. Colin Ong Legal Services: Dr. Colin Ong	 46

10	 Brunei	 Dr. Colin Ong Legal Services: Dr. Colin Ong	 59

11	 China	 Boss & Young Attorneys-at-Law: Dr. Xu Guojian	 68

12	 India	 Kachwaha & Partners: Sumeet Kachwaha & Dharmendra Rautray	 80

13	 Indonesia	 Ali Budiardjo, Nugroho, Reksodiputro: Sahat A.M. Siahaan & 		
	 Ulyarta Naibaho	 90

14	 Japan	 Anderson Mori & Tomotsune: Yoshimasa Furuta & Aoi Inoue	 101

15	 Korea	 Yulchon LLC: Young Seok Lee & Sae Youn Kim	 109

Contributing Editors
Steven Finizio and 
Charlie Caher, Wilmer Cutler 
Pickering Hale and 
Dorr LLP

Head of Business 
Development
Dror Levy

Sales Director
Florjan Osmani

Commercial Director
Antony Dine

Account Directors
Oliver Smith, Rory Smith

Senior Account Managers
Maria Lopez

Sales Support Manager
Toni Hayward

Editor
Rachel Williams

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd 
July 2015

Copyright © 2015
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-910083-56-7
ISSN 1741-4970

Strategic Partners

Continued Overleaf

Preface: 
■	 Preface by Gary Born, Chair, International Arbitration and Litigation Groups,  		

Wilmer Cutler Pickering Hale and Dorr LLP	

Central and Eastern Europe and CIS: 
16	 Overview	 Wilmer Cutler Pickering Hale and Dorr LLP: Franz T. Schwarz	 118

17	 Albania	 Tonucci & Partners: Neritan Kallfa & Sajmir Dautaj	 128

18	 Austria	 Weber & Co.: Stefan Weber & Katharina Kitzberger	 136

19	 Belarus	 Law Office “Sysouev, Bondar, Khrapoutski SBH”: Timour Sysouev & 		
	 Alexandre Khrapoutski	 144

20	 Hungary	 Lendvai Partners: András Lendvai & Gergely Horváth	 155

21	 Lithuania	 Motieka & Audzevičius: Ramūnas Audzevičius	 163

22	 Poland	 Kubas Kos Gałkowski: Rafał Kos & Maciej Durbas	 172

23	 Romania	 Popovici Niţu & Asociaţii: Florian Nițu & Raluca Petrescu	 181

24	 Russia	 Clifford Chance CIS Limited: Timur Aitkulov & Julia Popelysheva	 191

25	 Ukraine	 AEQUO: Pavlo Byelousov	 203

Western Europe: 
26	 Overview	 Skadden, Arps, Slate, Meagher & Flom LLP: Dr. Anke Sessler & 		

	 Dr. Markus Perkams	 213

27	 Belgium	 Linklaters LLP: Joost Verlinden & Olivier van der Haegen	 218

28	 Cyprus	 Andreas Neocleous & Co LLC: Christiana Pyrkotou &		
	 Athina Chatziadamou	 228



The International Comparative Legal Guide to: International Arbitration 2015

Western Europe, cont.: 

29	 England & Wales	 Wilmer Cutler Pickering Hale and Dorr LLP: Charlie Caher & 		
	 Michael Howe	 237

30	 Finland	 Lindfors & Co Attorneys at Law: Leena Kujansuu & Petra Kiurunen	 257

31	 France	 Lazareff Le Bars: Benoit Le Bars & Raphaël Kaminsky	 265

32	 Germany	 Skadden, Arps, Slate, Meagher & Flom LLP: Dr. Anke Sessler & 		
	 Dr. Markus Perkams	 275

33	 Ireland	 Matheson: Nicola Dunleavy & Gearóid Carey	 284

34	 Italy	 Chiomenti Studio Legale: Andrea Bernava & Silvio Martuccelli 	 293

35	 Liechtenstein	 König Rebholz Zechberger: MMag. Benedikt König & Dr. Helene Rebholz	 303

36	 Luxembourg	 Loyens & Loeff Luxembourg S.à.r.l.: Véronique Hoffeld	 312

37	 Netherlands	 Schutte Schluep & Heide-Jørgensen: Alexandra Schluep & Irina Bordei	 321

38	 Spain	 Olleros Abogados, S.L.P.: Iñigo Rodríguez-Sastre & Elena Sevila Sánchez	 330

39	 Sweden	 Advokatfirman Vinge: Krister Azelius & Lina Bergqvist	 338

40	 Switzerland	 Homburger: Felix Dasser & Balz Gross	 346

Latin America: 
41	 Overview	 Baker & McKenzie LLP: Luis M. O’Naghten	 356

42	 Brazil	 Costa e Tavares Paes Advogados: Vamilson Costa & 		
	 Antonio Tavares Paes, Jr.	 368

43	 Chile	 Figueroa, Illanes, Huidobro y Salamanca: Juan Eduardo Figueroa Valdes 		
	 & Luciana Rosa Rodrigues	 376

44	 Colombia	 Holland & Knight: Enrique Gómez-Pinzón & Sergio García-Bonilla	 384

45	 Dominican Republic	 Medina Garrigó Abogados: Fabiola Medina Garnes & 		
	 Jesús Francos Rodriguez	 390

46	 Mexico	 Von Wobeser y Sierra, SC: Victor M. Ruiz	 398

Middle East / Africa: 

47	 Overview – MENA	 Freshfields Bruckhaus Deringer LLP: Sami Tannous & Seema Bono	 408

48	 Overview – 	 		
Sub-Saharan Africa	 Baker & McKenzie LLP: Gerhard Rudolph 	 413

49	 OHADA	 Geni & Kebe: Mouhamed Kebe & Hassane Kone	 415

50	 Botswana	 Luke & Associates: Edward W. F. Luke II & Queen Letshabo	 423

51	 Libya	 Sefrioui Law Firm: Kamal Sefrioui	 432

52	 Morocco	 Hajji & Associés: Amin Hajji	 440

53	 Nigeria	 PUNUKA Attorneys & Solicitors: Anthony Idigbe & 		
	 Emuobonuvie Majemite	 447

54	 Oman	 Al Busaidy, Mansoor Jamal & Co.: Mansoor J Malik & 		
	 Aleem O Shahid	 463

55	 Qatar	 Sefrioui Law Firm: Kamal Sefrioui	 470

56	 South Africa	 Baker & McKenzie LLP: Gerhard Rudolph & Darryl Bernstein 	 482

57	 UAE	 Freshfields Bruckhaus Deringer LLP: Sami Tannous & Seema Bono	 492

North America: 
58	 Overview	 Paul, Weiss, Rifkind, Wharton & Garrison LLP: H. Christopher Boehning 		

	 & Melissa C. Monteleone	 504

59	 Bermuda 	 Sedgwick Chudleigh Ltd.: Mark Chudleigh & Chen Foley	 511

60	 Canada	 Dentons Canada LLP: Gordon L. Tarnowsky, Q.C. & Rachel A. Howie	 521

61	 Cayman Islands	 Travers Thorp Alberga: Anna Peccarino & Ian Huskisson	 531

62	 USA	 K&L Gates LLP: Peter J. Kalis & Roberta D. Anderson	 545



ICLG TO: INTERNATIONAL ARBITRATION 2015 181WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 23

Popovici Niţu & Asociaţii

Florian Nițu

Raluca Petrescu

Romania

1.2 	 What other elements ought to be incorporated in an 
arbitration agreement?

In general, other elements which ought to be incorporated are the 
seat of arbitration, the choice between ad hoc and institutional 
arbitration and the procedural norms to be followed by the arbitral 
tribunal (for the case of institutional arbitration, a simple reference 
to the rules of the designated arbitral institution will suffice), the 
substantive law of their dispute, the language of the arbitration 
proceedings and the allocation between the parties of the arbitral 
costs.  The limits to the parties’ autonomy in determining the content 
of the arbitration agreement are public policy, good morals and the 
legal mandatory provisions.

1.3	 What has been the approach of the national courts to 
the enforcement of arbitration agreements?

Romanian courts have consistently shown a degree of pro-arbitration 
enforcement conduct.  Providing the arbitration agreement observes 
fundamental validity requirements and Romanian public policy, and 
to the extent the dispute is arbitrable, the national courts will respect 
the will of the parties and proclaim that the agreement has the force 
of law among them.

2	 Governing Legislation

2.1 	 What legislation governs the enforcement of 
arbitration proceedings in Romania?

The CPC regulates the enforcement of domestic arbitration awards 
and recognition and enforcement of foreign arbitration awards (e.g., 
articles 612, 614-615, 1.124-1.133 and Book V on Enforcement). 
Also, Romania ratified the United Nations New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards 
(1958) (“New York Convention”), which has been in force since 
1961.  Romania also ratified the Geneva Convention on International 
Commercial Arbitration (1961) (“1961 Geneva Convention on 
International Commercial Arbitration”).

2.2 	 Does the same arbitration law govern both domestic 
and international arbitration proceedings? If not, how 
do they differ?

Both domestic and international arbitration are regulated by the CPC, 
but in distinct sections thereof.  Thus, provisions of the domestic 

1	 Arbitration Agreements

1.1 	 What, if any, are the legal requirements of an 
arbitration agreement under the laws of Romania?

The arbitration agreement must observe the validity requirements of 
any binding agreement under the Civil Code regarding the validity 
of object and cause and the parties’ capacity and consent.  The 
specific requirements of the arbitration agreement are provided in 
the Civil Procedure Code (“CPC”).  A distinction must be drawn 
between domestic arbitration and international arbitration. 
In domestic arbitration, the written form of the arbitration agreement 
is mandatory and generally sufficient, unless it covers disputes 
related to the transfer of ownership rights or the creation of another 
property right over a real estate asset, in which case the notarisation 
is a condition to the arbitration agreement’s validity.  The arbitration 
agreement need not be incorporated into a contract as instrumentum 
(e.g., it may be contained in an exchange of correspondence).  Also, 
the parties can conclude it within the main contract or a separate 
agreement, or confirm their agreement to submit the matter to 
arbitration directly to the established arbitral tribunal.  The CPC 
distinguishes between the compromissory clause regarding future 
disputes and the arbitration submission agreement regarding 
actual, arisen disputes.  In the second case, the subject matter of 
the dispute must be defined therein under the penalty of the nullity 
of the arbitration submission agreement.  In ad hoc arbitration, the 
compromissory clause must state the method of nominating the 
arbitrators, while the arbitration submission agreement must specify 
the arbitrators’ name or the method of their appointment, under 
the sanction of nullity.  If institutional arbitration is opted for, the 
institution’s rules shall apply.  As to the substantive requirements, 
we mention that CPC provides that only parties with full legal 
capacity may conclude an arbitration agreement, while with regard 
to the object of the arbitration agreement, it is required that the 
dispute be arbitrable (see the answer to question 3.1 below).
In international arbitration, the written form of the arbitration 
agreement, contained in a written document, telegram, telex, e-mail 
or other forms of communication, is also required under the penalty 
of the nullity of the agreement.  The legal provisions are more 
flexible with regard to substantive requirements.  Thus, an arbitration 
agreement is valid if it fulfils the terms imposed by any of the 
following laws: the law designated by the parties; the law governing 
the subject matter of the dispute; the law applicable to the contract 
incorporating the arbitration agreement; or the Romanian law. 
The principle of separability of the arbitration agreement is 
recognised in both domestic and international arbitration.
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competition – challenge of decisions issued by the Competition 
Council; administrative disputes; and intellectual property – mainly 
annulment of trademarks, patents and designs.

3.2 	 Is an arbitrator permitted to rule on the question of his 
or her own jurisdiction?

The competence-competence principle is regulated by the CPC in 
both its positive (the arbitrators’ jurisdiction to decide over their 
own jurisdiction) and negative effect (a court vested with an arbitral 
claim will defer it to the arbitration) (articles 554, 579, 1.119 and 
1.069). 

3.3 	 What is the approach of the national courts in 
Romania towards a party who commences court 
proceedings in apparent breach of an arbitration 
agreement? 

In the presence of an arbitration agreement, courts are likely to take 
a proactive role in examining their jurisdiction and defer the dispute 
to arbitration.  According to the CPC (articles 554 and 1.069), if 
one of the parties invokes the arbitration agreement, the court will 
examine if it lacks jurisdiction and, in the affirmative, will defer the 
dispute to the relevant arbitral institution or, in the case of ad hoc 
arbitration, will dismiss the claim for lack of courts’ jurisdiction (the 
negative effect of the competence-competence principle). 
The court will hear the merits of the case if: (a) the respondent has 
presented its defence on the merits of the case without invoking 
the arbitration agreement or, in the case of international arbitration, 
the objection to jurisdiction has not been raised by the respondent 
until the first hearing date; (b) the arbitration agreement is null or, 
in the case of international arbitration, obsolete or, in both cases, is 
invalid; or (c) the arbitral tribunal cannot be constituted due to the 
respondent’s manifest fault.   
Although the former CPC (abolished in 2013) did not expressly 
require a court to decline its jurisdiction in such a case, the 
courts’ practice, mainly grounded on general provisions regarding 
jurisdiction and active role, developed in the sense of express 
declination of jurisdiction.  The courts’ approach is now codified 
under the new CPC, hence a court shall decline jurisdiction in the 
circumstances. 

3.4 	 Under what circumstances can a court address 
the issue of the jurisdiction and competence of the 
national arbitral tribunal?  What is the standard of 
review in respect of a tribunal’s decision as to its own 
jurisdiction?

Firstly, courts will address the issue of the jurisdiction and 
competence of the national arbitral tribunal in the circumstances 
presented above in the answer to question 3.3, in the context of 
examining their own jurisdiction.  The court’s standard of review 
is a prima facie one, while the tribunal’s standard of review is an in 
extenso one.  Furthermore, the courts will address this issue within 
the proceedings for setting aside the arbitral award on grounds of the 
tribunal’s lack of jurisdiction (article 608 CPC).
A tribunal’s decision acknowledging its own jurisdiction can be 
challenged only with the application for setting aside the arbitral 
award and, of course, within the exequatur procedure.  Conversely, 
if the tribunal finds that it lacks jurisdiction and defers the dispute 
to the competent court, the award cannot be challenged through the 
setting aside procedure (article 579 CPC). 

arbitration are found in Book IV on Arbitration, articles 541 to 621, 
while those governing international arbitration are in Book VII 
on International Civil Trial, Title IV on International Arbitration 
and the Effects of Foreign Arbitral Awards, articles 1.111 to 1.133.  
However, some provisions (regarding the tribunal’s constitution, 
procedure and award) applicable to domestic arbitration shall apply 
also to international arbitration, being incorporated by reference, 
unless the parties provided otherwise. 
The international arbitration regime diverges from the domestic 
arbitration regime mainly in that the rules governing international 
arbitration are more flexible.  For instance, while an arbitration 
agreement under domestic arbitration is valid only if it meets the 
Romanian law requirements, in international arbitration the same 
is valid in accordance with a variety of choice of law options.  A 
notable difference is that in international arbitration the time limits 
for various procedural steps provided in Book IV are doubled 
(article 1.115).

2.3 	 Is the law governing international arbitration based 
on the UNCITRAL Model Law?  Are there significant 
differences between the two?

The CPC dedicates an entire section to international arbitration 
under articles 1.111-1.133 which are in line with the UNCITRAL 
Model Law, though not exclusively.  In fact, the Romanian law 
governing international arbitration overarches a plethora of pre-
established general rules and principles of both civil procedure and 
civil law.

 2.4 	 To what extent are there mandatory rules governing 
international arbitration proceedings sited in 
Romania?

The rules of public policy, core constitutional principles and 
mandatory legal provisions cannot be derogated from in 
international arbitration proceedings sited in Romania.  A non-
exhaustive compilation of such mandatory rules as provided by the 
UNCITRAL Model Law is taken up in the Romanian legislation.  
Such rules include the separability of the arbitration agreement and 
the requirement that it shall be made in writing (article 1.113 CPC). 
 

3	 Jurisdiction

3.1 	 Are there any subject matters that may not be referred 
to arbitration under the governing law of Romania?  
What is the general approach used in determining 
whether or not a dispute is “arbitrable”?

Yes, the CPC precludes certain subject matters from being referred 
to arbitration.  The general approach in determining the objective 
arbitrability of a dispute is based on: (i) its patrimonial nature (i.e. 
it must concern an economic value) – with explicit types of pure 
non-patrimonial disputes being excluded from domestic arbitration 
(limited to civil status, capacity, inheritance, family relations); and 
(ii) the nature of the rights involved (i.e. the parties may dispose of 
said rights) (articles 542 and 1.112).  
In addition, for an international dispute to be arbitrable, the lex 
fori must not assign exclusive jurisdiction to state courts for 
said dispute (article 1.112 CPC).  The Romanian courts retain 
exclusive jurisdiction in cases related, inter alia, to: the insolvency 
procedure – opening and conduct of the insolvency procedure; 

Popovici Niţu & Asociaţii Romania
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4.2 	 In what circumstances will mandatory laws (of the 
seat or of another jurisdiction) prevail over the law 
chosen by the parties?

Under article 2.564 of the Civil Code, the application of the foreign 
law (chosen by the parties) is removed if it violates Romanian 
private international law public policy.  The Romanian legislator 
considers that such violation occurs to the extent that the application 
of the foreign law would lead to a result incompatible with the 
fundamental principles of Romanian law or European Union law 
and with fundamental human rights.  One should add here that the 
concept is strict and limited.  In the same vein, according to article 
1.125 of the CPC, the Romanian courts may refuse to give effect to 
a foreign arbitral award (i.e., an award issued by an arbitral tribunal 
seated outside Romania) if such award breaches Romanian private 
international law public policy. 

4.3 	 What choice of law rules govern the formation, 
validity, and legality of arbitration agreements?

According to article 1.113 of the CPC, the arbitration agreement 
is valid if it fulfils the substantive requirements imposed by either 
of the law designated by the parties, the law governing the subject 
matter of the dispute, the law applicable to the contract incorporating 
the arbitration agreement or the Romanian law. 
Pursuant to the provisions of the New York Convention, incorporated 
in the CPC, within the recognition and enforcement proceedings 
of the arbitral awards the Romanian courts will check whether the 
arbitration agreement was validly concluded under the law to which 
the parties have subjected it or, failing any indication thereon, under 
the law of the country where the award was made. 

5	 Selection of Arbitral Tribunal

5.1 	 Are there any limits to the parties’ autonomy to select 
arbitrators?

According to the CPC, any natural person with full legal capacity 
may be appointed as arbitrator, with the observance of the parties’ 
arbitration agreement (articles 555 and 558).  The Parties may 
appoint a sole or any uneven number of arbitrators and, if they have 
not determined their number, the dispute shall be heard by three 
arbitrators – two party-appointed who will select the chairman.  In 
case of multiple claimants or respondents, the parties with common 
interest shall name only one arbitrator (article 556). 

5.2 	 If the parties’ chosen method for selecting arbitrators 
fails, is there a default procedure?

In case of the parties’ misunderstanding on appointing the sole 
arbitrator, if one party does not select an arbitrator or if the two 
party-appointed arbitrators do not agree on the chairman, the party 
wishing to refer the dispute to arbitration may request the Tribunal 
at the seat of the arbitration to appoint the arbitrator or, as the case 
may be, the chairman.  The tribunal will summon the parties and 
issue a non-appealable decision within 10 days as of the claim being 
lodged (article 561 CPC).   

3.5 	 Under what, if any, circumstances does the national 
law of Romania allow an arbitral tribunal to assume 
jurisdiction over individuals or entities which are not 
themselves party to an agreement to arbitrate?

Although the CPC does not provide the arbitral tribunal’s right 
to assume jurisdiction over individuals or entities which are 
not themselves party to an arbitration agreement, it is generally 
accepted that non-signatories will be bound by the arbitration 
agreement in cases such as: the assignment of contract; and oblique 
(indirect) actions or the parties’ singular or universal successors. 
Reputed scholars have also debated the extension of the arbitration 
agreement to third parties in the case of group companies and, in 
the case of group contracts, agency or proxy agreements and in 
certain exceptional cases of the Court of International Commercial 
Arbitration attached to the Romanian Chamber of Commerce and 
Industry (“Court of International Commercial Arbitration”), the 
tribunals have assumed jurisdiction over non-signatories.  

3.6 	 What laws or rules prescribe limitation periods for the 
commencement of arbitrations in Romania and what 
is the typical length of such periods?  Do the national 
courts of Romania consider such rules procedural or 
substantive, i.e., what choice of law rules govern the 
application of limitation periods?

There are no special limitation periods for the commencement 
of arbitrations under Romanian law.  The Civil Code sets out the 
general limitation period of three years, but other periods may apply 
depending on the subject matter of the case.  The rules governing 
the limitation periods are substantive ones and, as such, the arbitral 
tribunals will apply limitation periods in accordance with the law 
governing the merits of the case (article 2.663 of the Civil Code). 

3.7 	 What is the effect in Romania of pending insolvency 
proceedings affecting one or more of the parties to 
ongoing arbitration proceedings?

Pursuant to article 75 of the Insolvency Law no. 85/2014, upon 
opening of insolvency proceedings against a debtor, all judiciary, 
extra-judiciary (including arbitration) and other enforcement 
procedures concerning receivables against the debtor’s estate 
shall be stayed.  After the decision on the opening of insolvency 
proceedings becomes final, all said procedures shall be discontinued.
 

4	 Choice of Law Rules

4.1 	 How is the law applicable to the substance of a 
dispute determined?

Under article 1.120 of the CPC governing international arbitration, 
the arbitral tribunal will apply the law designated by the parties and, 
in the absence thereof, the law it deems to be appropriate, taking into 
consideration the usages and professional rules.  Notably, article 
1.120 does not expressly require the tribunal to resort to a specific 
conflict of law rules when deciding the applicable law. 

Popovici Niţu & Asociaţii Romania
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6.2 	 In arbitration proceedings conducted in Romania, are 
there any particular procedural steps that are required 
by law?

Under the former CPC, a highly debated topic was the arbitrability 
of summary payment claims.  This issue was subject to conflicting 
arbitral awards and court decisions, mainly because the law 
regulating summary payment claims, including means of challenge, 
derogated from the common procedural rules.  It has been argued 
that, should the arbitral tribunal retain jurisdiction over a summary 
payment claim, it should follow the specific procedural rules 
provided by said special law.  Under the new CPC, such a particular 
procedural step would be the creditor’s obligation to issue a prior 
notice to the debtor, requesting payment within 15 days.  Lacking 
such a notice may result in the inadmissibility of the claim. 

6.3 	 Are there any particular rules that govern the conduct 
of counsel from Romania in arbitral proceedings 
sited in Romania?  If so: (i) do those same rules 
also govern the conduct of counsel from Romania in 
arbitral proceedings sited elsewhere; and (ii) do those 
same rules also govern the conduct of counsel from 
countries other than Romania in arbitral proceedings 
sited in Romania?

The counsel practising in Romania is subject to the Law no. 
51/1995, the Lawyers’ Statute and the CCBE Code of Conduct for 
European Lawyers.  No separate code of conduct for counsel in 
arbitral proceedings seated in Romania exists.  Article 13 (6) of the 
Law no. 51/1995 states that the same regulations apply to counsel 
from another jurisdiction while exercising the legal profession in 
Romania.  The CCBE Code of Conduct for European Lawyers 
applies to Romanian counsel when practising in another member 
state of the European Union, with the reserve that counsel may also 
be subject to the rules of the host state.

 6.4	 What powers and duties does the national law of 
Romania impose upon arbitrators?

The powers and duties of arbitrators under the CPC are similar to 
those contained in the UNCITRAL Model Law.  The powers include 
the competence to rule over the tribunal’s jurisdiction or the ability 
to order interim measures, while the duties encompass the obligation 
to disclose conflict of interest or to render the award in light of the 
rules chosen by the parties. 

 6.5	 Are there rules restricting the appearance of lawyers 
from other jurisdictions in legal matters in Romania 
and, if so, is it clear that such restrictions do not 
apply to arbitration proceedings sited in Romania?

Law no. 51/1995 imposes tight restrictions concerning the 
involvement of foreign lawyers before any other judicial and 
jurisdictional bodies, including national courts and domestic 
arbitration proceedings.  However, article 13 (4) clearly provides 
that foreign lawyers may practise law in Romania in international 
arbitration proceedings seated in Romania.

 6.6	 To what extent are there laws or rules in Romania 
providing for arbitrator immunity?

Article 565 of the CPC provides the conditions under which 
arbitrators are personally liable for the damage they cause (i.e., the 

5.3 	 Can a court intervene in the selection of arbitrators? If 
so, how?

Yes, please see the answer to question 5.2 above. 

5.4 	 What are the requirements (if any) as to arbitrator 
independence, neutrality and/or impartiality and 
for disclosure of potential conflicts of interest for 
arbitrators imposed by law or issued by arbitration 
institutions within Romania?

The arbitrator’s independence, neutrality and/or impartiality in 
domestic arbitration are listed in the CPC under the arbitrators’ 
incompatibility, which may be questioned in cases such as: lack 
of necessary qualification or other requirements provided in the 
arbitration agreement; the arbitrator’s direct or indirect interest in 
the dispute; and the arbitrator’s prior involvement in the dispute, 
either as counsel to one of the parties or as a witness, as well as 
any other circumstances giving rise to doubts as to the arbitrator’s 
impartiality (article 562).   
In international arbitration, the arbitrator may be challenged if he/she 
does not have the necessary qualifications as agreed by the parties, 
for those circumstances provided by the applicable procedural rules, 
or if there is a legitimate doubt as to his/her independence and 
impartiality (article 1.114 CPC). 
The Rules of Arbitration of the Court of International Commercial 
Arbitration (“2014 Rules of Arbitration”) contain similar conduct 
rules and requirements regarding the arbitrator’s independence 
and impartiality.  We note that the IBA Guidelines on Conflicts of 
Interest in International Arbitration are often applied as best practice 
within arbitration proceedings conducted in Romania. 
Before accepting to serve as arbitrator, any proposed candidate 
aware of a situation that may affect his/her independence or 
impartiality must inform the parties and the other arbitrators.  
Should such situations arise after accepting the appointment, they 
must be reported forthwith as of their occurrence (article 562 CPC). 

6	 Procedural Rules

6.1 	 Are there laws or rules governing the procedure of 
arbitration in Romania?  If so, do those laws or rules 
apply to all arbitral proceedings sited in Romania?  

If the parties do not provide within the arbitration agreement the 
applicable procedural rules, or if the arbitral tribunal is not requested 
to establish such rules, and to the extent that certain issues are not 
covered by the parties’ agreement or the tribunal’s decision, the 
provisions of the CPC shall apply (articles 576, 1.115 and 1.123).  
Should the parties decide to conduct arbitration under the rules of a 
specific institution or organisation, the respective rules shall apply 
(article 576 CPC).
The rules on international arbitration apply to arbitral disputes 
arisen out of private law relationships with a foreign element, if 
the seat of arbitration is Romania and if at least one of the parties 
did not have, at the time of concluding the arbitration agreement, 
its domicile or regular residence, or headquarters, respectively, in 
Romania.  In addition, the parties must not have excluded through 
the arbitration agreement or subsequently, in writing, the application 
of such rules (article 1.111 CPC).
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7.4	 Under what circumstances will a national court of 
Romania issue an anti-suit injunction in aid of an 
arbitration?

The CPC does not provide the courts’ right to issue anti-suit 
injunctions in aid of an arbitration. 

7.5	 Does the national law allow for the national court and/
or arbitral tribunal to order security for costs?

No, there is no provision under the Romanian law allowing for the 
national court and/or arbitral tribunal to order security for costs. 

8	 Evidentiary Matters

8.1 	 What rules of evidence (if any) apply to arbitral 
proceedings in Romania?

The rules of evidence, as part of the procedural rules applicable 
to a dispute, are primarily those agreed between the parties in the 
arbitration agreement or those established by the arbitral tribunal.  
If the parties have submitted their dispute to an arbitral institution, 
its procedural rules shall apply.  If the parties have not agreed on or 
if the arbitral tribunal has not been requested to establish the rules 
of evidence, as well as for those circumstances not covered by the 
arbitration agreement or by the tribunal’s decision in this respect, 
the rules of evidence provided in the CPC shall apply (articles 576 
and 1.115). 

8.2 	 Are there limits on the scope of an arbitrator’s 
authority to order the disclosure of documents and 
other disclosure (including third party disclosure)?

Although the concept of disclosure of documents is not regulated 
per se in Romanian law, the CPC nevertheless provides that the 
arbitral tribunal may order the parties to submit a piece of evidence 
under their possession and that it may request public authorities 
to grant information or provide documents relevant to the dispute 
(articles 588 and 590).  However, if the public authority refuses to 
comply, the parties or the arbitral tribunal may seek the assistance 
of state courts.
Also, if a witness of fact or expert witness refuses to testify, the 
arbitral tribunal does not have the authority to constrain or fine 
them, but the parties must seek the court’s assistance to apply such 
measures (article 589 CPC). 

8.3 	 Under what circumstances, if any, is a court able to 
intervene in matters of disclosure/discovery?

As mentioned above in the answer to question 8.2, the court may 
intervene in cases of witness testimony or of requests to produce, 
addressed to public authorities which refuse to cooperate.  State 
courts may intervene, at parties’ request, in any other case where 
the course of the arbitration is obstructed (article 547 CPC).  In 
international arbitration, the CPC provides the right for the arbitral 
tribunal or for the parties, in agreement with the arbitral tribunal, to 
request the court’s assistance when needed for administering any 
type of evidence (article 1.118). 

arbitrators, without justification, resign from their function, do not 
participate in the arbitral proceedings or do not render the award 
within the required timeframe, fail to observe the confidentiality 
of the arbitration, or breach other duties acting in bad faith or 
gross negligence).  Similar provisions comprise the 2014 Rules of 
Arbitration, whereby arbitrators can be held personally liable for 
wilful or grossly negligent misconduct but only within the limit of 
the fees received.  Arbitrators may not be found liable for error of 
law or in general for improper awards.

 6.7 	 Do the national courts have jurisdiction to deal with 
procedural issues arising during an arbitration?

National courts may assist the arbitral tribunal in procedural matters 
where the tribunal lacks jurisdiction or the law expressly provides 
for the court’s intervention.  For instance, the arbitral tribunal itself 
cannot coerce a party to execute an order for interim relief, but must 
submit the matter to the national courts for the measure’s effect to 
be ensured. 

 7	 Preliminary Relief and Interim Measures

7.1 	 Is an arbitrator in Romania permitted to award 
preliminary or interim relief?  If so, what types of 
relief?  Must an arbitrator seek the assistance of a 
court to do so?

In domestic arbitration, during the course of proceedings, courts and 
arbitral tribunals have alternative jurisdiction to grant precautionary 
and interim measures, as well as to ascertain factual circumstances.  
The state courts have exclusive jurisdiction for these types of relief 
prior to the commencement of the arbitration proceedings and they 
may also intervene if the measures taken by the tribunal are not 
complied with by one of the parties (article 585 CPC).   
The arbitral tribunal in an international dispute may grant interim or 
conservatory measures, absent contrary provisions in the arbitration 
agreement.  If the concerned party resists said measures granted by 
the tribunal, the latter may seek assistance of the competent state 
court.  Awarding such measures may be subject to the court’s own 
assessment on the appropriateness of the measure and, potentially, 
to payment of an appropriate security (article 1.117 CPC).

7.2 	 Is a court entitled to grant preliminary or interim 
relief in proceedings subject to arbitration? In what 
circumstances? Can a party’s request to a court 
for relief have any effect on the jurisdiction of the 
arbitration tribunal?

Yes, the court is entitled to grant preliminary or interim relief – 
please see the answer to question 7.1 above.  The court’s intervention 
in such cases is limited to preliminary or interim relief, as the case 
may be; hence it does not have any effect on the jurisdiction of the 
arbitral tribunal. 

7.3 	 In practice, what is the approach of the national 
courts to requests for interim relief by parties to 
arbitration agreements?

When faced with requests for interim relief submitted by parties to 
arbitration agreements, courts generally retain jurisdiction and hear 
the merits of the request, on grounds of the alternative jurisdiction 
provided by the CPC to courts and arbitral tribunals.  
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for setting aside, on grounds similar to those provided by the 
UNCITRAL Model Law (article 608 CPC):
a)	 the subject matter of the dispute is not capable of settlement 

by arbitration;
b)	 the award was rendered in lack of, or under a null or invalid 

arbitration agreement;
c)	 the composition of the arbitral tribunal was not in accordance 

with the arbitration agreement;
d)	 a party was not present and was not given proper notice of the 

hearing;
e)	 the award was rendered after the arbitration term had lapsed;
f)	 the award contains decisions on matters beyond the scope of 

the submission to arbitration (extra or ultra petita);
g)	 the award contains no disposition or reasons;
h)	 the award is in conflict with public policy, good morals or 

imperative provisions of law; or
i)	 if, after the award was rendered, the Constitutional Court found 

that a law, ordinance or a provision thereof is unconstitutional, 
in the context of a plea being made in this respect by one of the 
parties in the course of the arbitral proceedings. 

10.2 	 Can parties agree to exclude any basis of challenge 
against an arbitral award that would otherwise apply 
as a matter of law?

The parties may waive the right to file the application for setting 
aside the arbitral award only after it has been rendered and not a 
priori, through the arbitration agreement (article 609 CPC).

10.3 	 Can parties agree to expand the scope of appeal of 
an arbitral award beyond the grounds available in 
relevant national laws?

No, the CPC does not provide the parties the right to expand the 
scope of appeal of an arbitral award beyond the grounds available in 
relevant national laws.

10.4	 What is the procedure for appealing an arbitral award 
in Romania?

The application for setting aside must be filed before the Court 
of Appeal at the seat of the arbitration, within one month of 
communication of the award (articles 610 and 611 CPC).  For those 
claims grounded on the Constitutional Court’s decision (see the 
answer to question 10.1 above), the application for setting aside 
must be filed within three months as of publication of said decision 
in the Official Gazette. 
The statement of defence is mandatory and, in support of the 
grounds for setting aside the arbitral award, the parties may only 
bring documents as new evidence (articles 608 and 613 CPC). 

11		 Enforcement of an Award

11.1	 Has Romania signed and/or ratified the New York 
Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards?  Has it entered any 
reservations? What is the relevant national 
legislation?

Yes, Romania has ratified the New York Convention through Decree 
no. 186/1961, entering two reservations, in that it will apply the 
Convention: 

8.4 	 What, if any, laws, regulations or professional rules 
apply to the production of written and/or oral witness 
testimony?  For example, must witnesses be sworn in 
before the tribunal or is cross-examination allowed?

The production of written and/or oral witness testimony is regulated 
by the CPC (please see answer to question 8.1).  Witnesses of fact 
and expert witnesses will testify without taking an oath.  They may 
also testify at their domicile or workplace, in which case the tribunal 
will ask the witness to provide written answers to the tribunal’s 
questions.  Although not expressly regulated, cross-examination is 
generally used in arbitration.  If the witness refuses to testify, they 
may be constrained or fined only by state courts (article 589 CPC). 

8.5 	 What is the scope of the privilege rules under the law 
of Romania? For example, do all communications 
with outside counsel and/or in-house counsel attract 
privilege? In what circumstances is privilege deemed 
to have been waived?

As far as attorney-client privilege is concerned, in Romania this 
concept falls under the attorney’s obligation to ensure confidentiality 
concerning any aspect of the case.  This obligation pertains to public 
order, is unconditional and unlimited in time and extends to all the 
attorney’s activities, of its associates, collaborators, employees 
and to the relationship with other attorneys.  Communications 
between attorneys or between attorney and client cannot, under any 
circumstance, be brought as evidence in justice and they may not be 
divested of their confidential nature.  The client may not absolve the 
attorney of its confidentiality obligation (article 11 of Law 51/1995, 
articles 8 and 9 of the Lawyers’ Statute).   

9	 Making an Award

9.1 	 What, if any, are the legal requirements of an arbitral 
award?  For example, is there any requirement under 
the law of Romania that the Award contain reasons or 
that the arbitrators sign every page?

Arbitral awards must be issued in written form and contain (article 
603 CPC): 
■	 the composition of the arbitral tribunal, place and date of 

rendering; 
■	 the parties’ name and basic identification data;
■	 mention of the arbitration agreement;
■	 object of the dispute and the parties’ claims in brief;
■	 reasons in fact and in law;
■	 the disposition; and
■	 the signature of every arbitrator and, as the case may be, of 

the arbitral assistant.
Dissenting opinions will be drafted and signed separately and will 
contain reasons.

10		 Challenge of an Award

10.1 	 On what bases, if any, are parties entitled to challenge 
an arbitral award made in Romania?

The arbitral award may only be challenged by way of an application 
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11.5	 What is the standard for refusing enforcement of an 
arbitral award on the grounds of public policy?

It is a very high standard, as the Romanian courts’ approach has 
consistently been pro-arbitration enforcement.  Indeed, according 
to Romanian law, recognition and enforcement of an arbitral award 
may be refused on grounds of public policy if and to the extent 
that it would lead to an outcome that is incompatible with the 
fundamental principles of Romanian law, of European Union law or 
of fundamental human rights (article 2.564 of the Civil Code).  As 
such, unless we are in exceptional situations of egregious violations 
of due process rights or of the most fundamental values protected 
under the public policy regime, an arbitral award made by a properly 
vested arbitral tribunal under a valid arbitration agreement is 
enforced by the Romanian courts.

12		 Confidentiality

12.1 	 Are arbitral proceedings sited in Romania 
confidential? In what circumstances, if any, are 
proceedings not protected by confidentiality?  What, 
if any, law governs confidentiality?

The Romanian law governing international arbitration follows 
the directions of the UNCITRAL Model Law, which left the 
matter of confidentiality to the parties’ express agreement or 
choice of institution.  Nevertheless, the CPC provides in article 
565 that arbitrators are liable for any damage caused by breaking 
confidentiality.  In this respect, the 2014 Rules of Arbitration of 
the Court of International Commercial Arbitration provide that the 
arbitration file is confidential and that the Court, the tribunal and 
all personnel have the obligation not to disclose any information 
therein without the parties’ prior consent. 
Confidentiality agreements are protected by article 53 of the 
Romanian Constitution, whereby the exercise of rights or liberties 
can be restrained only in specific circumstances.  

12.2 	 Can information disclosed in arbitral proceedings 
be referred to and/or relied on in subsequent 
proceedings?

Once the parties made the arbitration proceedings confidential, only 
by their agreement can the information thereby disclosed be used for 
other purposes.  However, the 2014 Rules of Arbitration of the Court 
of International Commercial Arbitration provide in article 7 that the 
awards may, for scientific or academic purposes, be published in 
part without revealing the name of the parties or prejudicial data.  
It is not unusual for awards so published to be used by parties in 
subsequent proceedings, predominantly for proving matters of law.

13		 Remedies / Interests / Costs

13.1 	 Are there limits on the types of remedies (including 
damages) that are available in arbitration (e.g., 
punitive damages)?

There are no specific provisions in the CPC limiting the types of 
remedies that are available in arbitration.  Therefore, all the remedies 
that are available in litigation are also available in arbitration (e.g., 
monetary compensation including money due under a contract or 
damages, specific performance, annulment or termination of a deed, 

a)	 only to disputes resulting out of contractual or non-contractual 
relationships, considered as commercial under its legislation; 
and

b)	 to the recognition and enforcement of awards rendered in 
the territory of another Contracting State.  For those awards 
rendered in the territory of non-Contracting States, Romania 
will apply the Convention only on the basis of reciprocity 
established by joint agreement between the parties. 

The relevant national legislation is to be found in the CPC, Book 
VII, Title IV, Chapter II on The Effects of Foreign Arbitral Awards. 

11.2 	 Has Romania signed and/or ratified any regional 
Conventions concerning the recognition and 
enforcement of arbitral awards?

Romania has ratified the 1927 Geneva Convention on the Execution 
of Foreign Arbitral Awards, through Law no. 50/1931 and the 1961 
Geneva Convention on International Commercial Arbitration, 
through Decree no. 281/1963. 

11.3 	 What is the approach of the national courts in 
Romania towards the recognition and enforcement of 
arbitration awards in practice?  What steps are parties 
required to take?

Domestic arbitral awards have to be vested by national courts with 
writ of execution, following which they can be enforced just like 
court decisions (article 615 CPC). 	
As regards foreign arbitral awards, they are subject to the recognition 
and enforcement procedure (exequatur) before they can be enforced 
(article 1.126 CPC).  Romanian national courts – in the spirit of the 
New York Convention – have a pro-recognition and enforcement 
approach. 
The parties must file the request before the tribunal in which 
jurisdiction the domicile or the headquarters, respectively, of 
the respondent is located.  If the competent tribunal cannot be 
determined, the Bucharest Tribunal shall retain jurisdiction.
With the request, the interested party must submit the arbitral award 
and the arbitration agreement, subject to superlegalisation (article 
1.128 CPC).  Note must be made that Romania has ratified the 
Hague Convention Abolishing the Requirement for Legalisation 
for Foreign Public Documents.  Also, should it the case, a certified 
translation in Romanian of said documents (in their entirety, not 
excerpts) must be provided.  

11.4	 What is the effect of an arbitration award in terms of 
res judicata in Romania?  Does the fact that certain 
issues have been finally determined by an arbitral 
tribunal preclude those issues from being re-heard in 
a national court and, if so, in what circumstances?

Although the CPC only provides that arbitral awards are final and 
binding (article 606), it is unanimously acknowledged by scholars and 
courts that arbitral awards, be they national or foreign, are subject to 
the res judicata principle.  The res judicata has (i) a positive effect, in 
that the solution given to the issues in dispute cannot be contradicted 
by subsequent court decisions or arbitral awards, and (ii) a negative 
effect, in that the dispute may not be reheard between the same 
disputing parties before a national court or arbitral tribunal.  For the 
negative effect, the courts will apply the so-called “triple identity” test, 
consisting of the same parties, object of dispute and cause (basis) of 
the claim between the arbitral dispute and litigation.  These conditions 
do not apply to the positive effect of the res judicata.    
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14		 Investor State Arbitrations

14.1 	 Has Romania signed and ratified the Washington 
Convention on the Settlement of Investment Disputes 
Between States and Nationals of Other States (1965) 
(otherwise known as “ICSID”)?

Romania ratified the Washington Convention on the Settlement of 
Investment Disputes Between States and Nationals of Other States 
(1965) by the State Council Decree no 62/1975.

14.2 	 How many Bilateral Investment Treaties (BITs) or 
other multi-party investment treaties (such as the 
Energy Charter Treaty) is Romania party to?

Romania is currently party to Bilateral Investment Treaties (BITs) 
with about 85 states, of which almost all have ratified the agreement 
as of March 2015.  There are about 23 intra-EU BITs in force, out 
of the 32 which have been concluded over four decades.  Romania 
is also party to the Energy Charter Treaty, which it ratified in 1997 
through Law no. 14/1997. 

14.3 	 Does Romania have any noteworthy language that it 
uses in its investment treaties (for example in relation 
to “most favoured nation” or exhaustion of local 
remedies provisions)?  If so, what is the intended 
significance of that language?

Romania has worded the treaties concluded with non-EU member 
states so as not to be incompatible with the exigencies of European 
Union law.  Some of the pre-existing treaties, such as those with the 
United States and Israel, had to even be amended for this purpose.  
In order for the treaties to be compliant with the EU principles 
of free movement of services and freedom of establishment, the 
provisions pertaining to “most favoured nation” were worded so as 
not to “oblige one Contracting Party to extend to the investors and 
investments of the other Contracting Party the advantages resulting 
from” circumstances akin to being a Member State of the European 
Union.  Similarly, Romanian BITs include provisions not limiting a 
party’s ability to impose performance requirements or restrictions 
to the movement of capital as demanded by the security interests 
of one party. 

14.4 	 What is the approach of the national courts in 
Romania towards the defence of state immunity 
regarding jurisdiction and execution?

The Romanian Supreme Court and lower courts have generally 
(especially in non-commercial disputes) upheld foreign states’ 
immunity regarding jurisdiction and execution in light of the 
consecrated principle par in parem non habet jurisdictionem.  
While Romania is not party to the 1972 European Convention on 
State Immunity, it ratified the 2004 United Nations Convention 
on Jurisdictional Immunities of States and Their Property, which 
provides that a state cannot invoke the defence of state immunity 
before a court of another state which is competent in a proceeding 
relating to a dispute arising from an arbitration agreement wherein 
the former state is a contracting party.  Nevertheless, the Convention 
has yet to enter into force, and the Supreme Court denied its 
application in a case not related to arbitration.  There is currently 
no reported Romanian case law in connection with investor-state 
arbitration.

restitution, declarative remedy, interest and liquidated damages).  As 
a note, within the enforcement proceedings, punitive damages are 
excluded under article 907 of the CPC.

13.2 	 What, if any, interest is available, and how is the rate 
of interest determined?

If the parties provided for late payment interest, the rate stipulated in 
the contract will be applicable.  In the absence thereof, the applicable 
rate will be the legal one, to be determined according to the 
provisions of Government Ordinance no. 13/2011.  The legal interest 
rate may be different depending on the parties to the dispute as well 
as on whether the parties’ juridical relationship has an international 
element or not.  The National Bank of Romania’s official rate is used 
to determine the legal interest rate, save for international disputes 
where the Romanian law is applicable and the payment is provided 
for in foreign currency, where the rate is of 6% per year. 

13.3 	 Are parties entitled to recover fees and/or costs and, if 
so, on what basis?  What is the general practice with 
regard to shifting fees and costs between the parties? 

The consecrated general rule in domestic arbitration is that the 
parties have full autonomy to reach an understanding on how the 
fees, costs and expenses related to the arbitration may be allocated.  
Lacking an agreement, all such amounts shall be the responsibility 
of the party whose claim was admitted on all accounts, or by both 
parties proportionally according to the extent to which the partial 
award was in the other’s favour (article 595).  However, parties 
to an international arbitration have to cover the fees and expenses 
of their appointed arbitrator, or split those of the sole arbitrator 
equally (article 1.122), unless they submit the dispute to the Court 
of International Commercial Arbitration, as the 2014 Rules of 
Arbitration follow the rules applicable in domestic arbitration.
Nonetheless, the 2014 Rules of Arbitration provide that a party who 
incurred unnecessary costs may recover them as damages from the 
party whose fault caused them.  Additionally, Romanian arbitral 
case law was found to shift part of the costs related to counsel fees 
back to the party whose claim was admitted, to the extent that the 
costs had been incurred disproportionally.

13.4 	 Is an award subject to tax?  If so, in what 
circumstances and on what basis?

It depends on the nature of the amount awarded and the 
circumstances under which the award is issued.  For instance, in 
general, if compensation in the form of damages is awarded, such 
may be subject to income tax.

13.5 	 Are there any restrictions on third parties, including 
lawyers, funding claims under the law of Romania?  
Are contingency fees legal under the law of Romania?  
Are there any “professional” funders active in the 
market, either for litigation or arbitration?

There are no specific explicit restrictions on third parties funding 
claims in Romania.  With regard to the lawyers’ profession, however, 
according to the provisions of the Lawyers’ Statutes, lawyers are 
prohibited to establish their fees on a pactum de quota litis basis 
whereby their fees entirely depend on the outcome of the case 
(article 130).  Notwithstanding the above, success fees are allowed.  
To our knowledge, there are no “professional” funders active in the 
Romanian market.
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15.2 	 What, if any, recent steps have institutions in Romania 
taken to address current issues in arbitration (such as 
time and costs)?

Along with the 2014 Rules of Arbitration, an entire new set of rules, 
regulations and norms has been adopted within the reorganisation 
process undertaken by the Court of International Commercial 
Arbitration, aiming inter alia at ensuring time and cost-effective 
arbitral proceedings.  Indeed, the Schedule for arbitral fees and 
expenses adopted in 2014 provides for lower administrative taxes 
than applicable beforehand, especially for large disputes.  The 2014 
Rules of Arbitration intend to achieve expedition by providing 
measures to effectively stimulate the participants to the arbitral 
proceedings, a clearer procedural framework and a more efficient 
taking of evidence.
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 15	 General

15.1 	 Are there noteworthy trends in or current issues 
affecting the use of arbitration in Romania (such as 
pending or proposed legislation)?  Are there any 
trends regarding the type of disputes commonly being 
referred to arbitration?

Ensuring expedition of arbitral proceedings and facilitating access 
to users by establishing moderate arbitral fees have been among 
the main goals pursued by the arbitral institutions and users in 
the recent years.  Also, following a totally uninspired experience 
of appointment of arbitrators only by or through an Appointing 
Authority, the 2014 Arbitration Rules restored the parties in their 
right to select and appoint their arbitrator, thus aligning themselves 
with the standards of international arbitration institutions. 
Arbitration, and particularly international commercial arbitration, 
remains the key alternative to the state judiciary, at least in disputes 
involving concurrent applicable laws and jurisdictions.  There 
are certain sectors prone to arbitration, such as concessions, the 
construction industry, public-private arrangements and corporate 
joint-venture type investment schemes.  Predominantly, these 
sectors continue to favour arbitration over litigation or mediation.  
This is primarily due to the complexity of these types of matters 
and the intricacies of cross-border commercial disputes, where 
experienced international arbitrators are better placed and equipped 
to deal with all relevant issues.
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